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proof thereof, until the controversy 
shall have been finally adjudicated in 
court or the adverse claim waiver or 
withdrawn. 

§ 3871.5 Termination of adverse suit. 

(a) Where an adverse claim has been 
filed and suit thereon commenced 
within the statutory period and final 
judgment rendered determining the 
right of possession, it will not be suffi-
cient to file with the authorized officer 
a certificate of the clerk of the court 
setting forth the facts as to such judg-
ment, but the successful party must, 
before he is allowed to make entry, file 
a certified copy of the judgment roll, 
together with the other evidence re-
quired by R.S. 2326 (30 U.S.C. 30), and a 
certificate of the clerk of the court 
under the seal of the court showing, in 
accord with the record facts of the 
case, that the judgment mentioned and 
described in the judgment roll afore-
said is a final judgment; that the time 
for appeal therefrom has, under the 
law, expired, and that no such appeal 
has been filed, or that the defeated 
party has waived his right to appeal. 
Other evidence showing such waiver or 
an abandonment of the litigation may 
be filed. 

(b) Where such suit has been dis-
missed, a certificate of the clerk of the 
court to that effect or a certified copy 
of the order of dismissal will be suffi-
cient. 

(c) After an adverse claim has been 
filed and suit commenced, a relinquish-
ment or other evidence of abandon-
ment of the adverse claim will not be 
accepted, but the case must be termi-
nated and proof thereof furnished as re-
quired by the last two paragraphs. 

§ 3871.6 Certificate required when no 
suit commenced. 

Where an adverse claim has been 
filed but no suit commenced against 
the applicant for patent within the 
statutory period, a certificate to that 
effect by the clerk of the State court 
having jurisdiction in the case, and 
also by the clerk of the district court 
of the United States for the district in 
which the claim is situated, will be re-
quired. 

Subpart 3872—Protests, Contests 
and Conflicts 

SOURCE: 35 FR 9760, June 13, 1970, unless 
otherwise noted. 

§ 3872.1 Protest against mineral appli-
cations. 

(a) At any time prior to the issuance 
of patent, protest may be filed against 
the patenting of the claim as applied 
for, upon any ground tending to show 
that the applicant has failed to comply 
with the law in any matter essential to 
a valid entry under the patent pro-
ceedings. Such protest cannot, how-
ever, be made the means of preserving 
a surface conflict lost by failure to ad-
verse or lost by the judgment of the 
court in an adverse suit. One holding a 
present joint interest in a mineral lo-
cation included in an application for 
patent who is excluded from the appli-
cation, so that his interest would not 
be protected by the issue of patent 
thereon, may protest against the 
issuance of a patent as applied for, set-
ting forth in such protest the nature 
and extent of his interest in such loca-
tion, and such a protestant will be 
deemed a party in interest entitled to 
appeal. This results from the holding 
that a co-owner excluded from an ap-
plication for patent does not have an 
‘‘adverse’’ claim within the meaning of 
R.S. 2325 and 2326 (30 U.S.C. 29, 30). (See 
Turner v. Sawyer, 150 U.S. 578–586, 37 L. 
ed. 1189–1191.) 

(b) Such protest filed by any party, 
other than a Federal agency, must be 
accompanied by a $10 nonrefundable 
service charge. 

§ 3872.2 Procedure in contest cases. 

Parts 1840 and 1850 of this chapter, in 
cases before the United States, the Bu-
reau of Land Management, and the De-
partment of the Interior will, so far as 
applicable, govern in all cases and pro-
ceedings arising in contests and hear-
ings to determine the character of 
lands. 

§ 3872.3 Presumption as to land re-
turned as mineral. 

Public land returned upon the survey 
records as mineral shall be withheld 
from entry as agricultural land until 

VerDate Aug<31>2005 07:54 Nov 16, 2005 Jkt 205180 PO 00000 Frm 00845 Fmt 8010 Sfmt 8010 Y:\SGML\205180.XXX 205180



836 

43 CFR Ch. II (10–1–05 Edition) § 3872.4 

the presumption arising from such a 
return shall be overcome. 

§ 3872.4 Procedure to dispute record 
character of land. 

(a) When lands returned as mineral 
are sought to be entered as agricul-
tural under laws which require the sub-
mission of final proof after due notice 
by publication and posting, the filing 
of the proper nonmineral statement in 
the absence of allegations that the land 
is mineral will be deemed sufficient as 
a preliminary requirement. A satisfac-
tory showing as to character of land 
must be made when final proof is sub-
mitted. 

(b) In case of application to enter, lo-
cate, or select such lands as agricul-
tural, under laws in which the submis-
sion of final proof after due publication 
and posting is not required, notice 
thereof must first be given by publica-
tion for 60 days and posting in the local 
office during the same period, and af-
firmative proof as to the character of 
the land submitted. In the absence of 
allegations that the land is mineral, 
and upon compliance with this require-
ment, the entry location, or selection 
will be allowed, if otherwise regular. 

(c) Where as against the claimed 
right to enter such lands as agricul-
tural it is alleged that the same are 
mineral, or are applied for as mineral 
lands, the proceedings in this class of 
cases will be in the nature of a contest, 
and the practice will be governed by 
the rules in force in contest cases. 

§ 3872.5 Testimony at hearings to de-
termine character of lands. 

(a) At hearings to determine the 
character of lands the claimants and 
witnesses will be thoroughly examined 
with regard to the character of the 
land; whether the same has been thor-
oughly prospected; whether or not 
there exists within the tract or tracts 
claimed any lode or vein of quartz or 
other rock in place bearing gold, silver, 
cinnabar, lead, tin, copper, or other 
valuable deposit which has ever been 
claimed, located, recorded, or worked; 
whether such work is entirely aban-
doned, or whether occasionally re-
sumed; if such lode does exist, by whom 
claimed, under what designation, and 
in which subdivision of the land it lies; 

whether any placer mine or mines exist 
upon the land; if so, what is the char-
acter thereof, whether of the shallow- 
surface description, or of the deep ce-
ment, blue lead, or gravel deposits; to 
what extent mining is carried on when 
water can be obtained, and what the fa-
cilities are for obtaining water for min-
ing purposes; upon what particular 10- 
acre subdivisions mining has been 
done, and at what time the land was 
abandoned for mining purposes, if 
abandoned at all. In every case, where 
practicable, an adequate quantity or 
number of representative samples of 
the alleged mineral-bearing matter or 
material should be offered in evidence, 
with proper identification, to be con-
sidered in connection with the record, 
with which they will be transmitted 
upon each appeal that may be taken. 
Testimony may be submitted as to the 
geological formation and development 
of mineral on adjoining or adjacent 
lands and their relevancy. 

(b) The testimony should also show 
the agricultural capacities of the land, 
what kind of crops are raised thereon, 
the value thereof; the number of acres 
actually cultivated for crops of cereals 
or vegetables, and within which par-
ticular 10-acre subdivision such crops 
are raised; also which of these subdivi-
sions embrace the improvements, giv-
ing in detail the extent and value of 
the improvements, such as house, barn, 
vineyard, orchard, fencing, etc., and 
mining improvements. 

(c) The testimony should be as full 
and complete as possible; and in addi-
tion to the leading points indicated 
above, where an attempt is made to 
prove the mineral character of lands 
which have been entered under the ag-
ricultural laws, it should show at what 
date, if at all, valuable deposits of min-
erals were first known to exist on the 
lands. 

Subpart 3873—Segregation 

SOURCE: 35 FR 9760, June 13, 1970, unless 
otherwise noted. 

§ 3873.1 Segregation of mineral from 
non-mineral land. 

Where a survey is necessary to set 
apart mineral from non-mineral land 
the appropriate authorized officer will 
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